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that the charterer of a vessel cannot therefore show that there is no general 
insure the amount of his charter-money principle of construction of policies of 
under the general name of freight. The insurance different from that governing 
policy is evidence of the contract, and other contracts. The court, therefore, 
parol proof cannot be admitted to show in the principal case, in refusing to look 
that the plaintiff under the name of beyond the writing, merely applied the 
freight intended to insure the profits on general rule, though perhaps somewhat 
his charter-party. more stringently than was done in some 
These may be considered the principal of the cases we have discussed, which 
American cases, in which the apparent appear to have been decided on a liberal 
meaning of the language of policies has reading of the principle announced by 
been allowed to be varied by liberal Mr. Angell (Insurance, ch. 4, \ 75 a,) 
construction, or by the introduction of from Jackson vs. iEtna Insurance Co., 
parol evidence, and though some of them that it is sufficient if the clause requir- 
do not announce very clearly the gen- ing goods held on commission to be 
eral rule on which they stand, yet they insured as such, " is substantially corn- 
may all be brought within the usual plied with." J. T. M. 
exceptions of ambiguity or mistake, and 



Supreme Court of New Jersey. 

DAVID TELFER, ADMINISTRATOR, VS. THE NORTHERN RAILROAD 

COMPANY. 1 

Where a party sues for damages caused by negligence of another, he must show 
that he was not himself guilty of such negligence, or want of reasonable care 
as contributed to the injury done. 

Where a person in crossing a railroad track is injured by collision with the train, 
the fault prima facie is his own, and he must show affirmatively that it is not, 
before he is entitled to recover damages for the injury. 

In an action by surviving relatives for death caused by negligence, the amount of 
damages is to be measured by the pecuniary loss merely, and in estimating that, 
the chances of health and life are to be considered as well as the value of 
services. 

The reciprocal duties of railroad companies and persons crossing the track dis- 
cussed. 

The opinion of the court was delivered by 

Van Dyke, J. — These two suits were tried togetner, and were 
brought by the father to recover compensation in money for the 
loss of his sons, who were killed by coming in collision with a 
locomotive and train of cars. It is difficult to look at these suits 
in the light of mere actions for damages, without being influenced 

1 We are indebted for this case to the courtesy of A. 0. Zabriskie, Esq. 
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in some measure by considerations such as we labor, almost in 
vain, to turn aside from. The sad fate of the two lads, and the 
grievous affliction which so suddenly fell upon a parent's heart, 
are well calculated to awaken the kind sympathy of every human 
bosom. Sympathy and condolence we may indeed extend to the 
plaintiff, but unfortunately for him, we cannot permit these to 
influence us in the sterner duties which we have to perform in the 
eases. The only question which we can examine into is, whether 
he has shown himself entitled to sustain the verdicts which he has 
obtained. The jurors undoubtedly discharged their duty honestly 
and conscientiously in these cases, but it is none the less the duty 
of the court to set those verdicts aside if they be found contrary 
to the law and the testimony. The charge is, that this occurrence 
took place through the carelessness, negligence, and improper 
conduct of the defendants. It seems to be very well settled that 
if it did not take place in some such way, there can be no re- 
covery, but it i3 equally well settled that although there may be 
carelessness and negligence on the part of the party doing the 
injury, yet if there was an equal amount of carelessness, negli- 
gence, and improper conduct on the side of the party injured, he 
cannot recover for such injuries. And this is the answer which 
the defendants make to the plaintiff's charge, that the careless- 
ness and negligence was not on their side, but on the side of the 
parties injured, and that for this reason the verdicts are contrary 
to the law and the evidence. 

It is not an easy matter to determine always what constitutes 
legal negligence and carelessness on the part of those who con- 
duct railway trains, for we cannot very well compare them with 
any other mode of land conveyance. Railroads, and railroad 
trains and railroad travel are specially authorized by law. The 
legislature are supposed to know that these trains move with 
immense weight, and power, and speed, and they authorize them 
to do so, neither limiting nor restraining them to any extent in 
these respects. It is also well known that at the rate of sp ed at 
which they go, they are far less governable, so far as stopping is 
concerned, than in any other mode of land travel, and far more 
dangerous in cases of collision. This the legislature is supposed 
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to know and understand, and yet they seem to authorize them so 
to move. They are required, it is true, to ring their bells and 
blow their ■whistles, and keep up sign-boards, but they are not 
required in any case to lessen their speed when crossing any other 
road, or to station signal-men there, except where municipal cor- 
porations occasionally impose upon them those duties. Nor would 
the company be responsible for damages arising from collision, 
when there was no whistle blown or bell rung, or sign-board 
up, if the absence of these things in no way contributed to the 
accident. It is difficult therefore to determine that a company is 
guilty of negligence or carelessness, or improper conduct, while 
it is only doing those things which the legislature has by formal 
enactments or by necessary implication expressly authorized. For 
instance, many of our railroads which frequently cross our com- 
mon highways at very acute angles, and often running parallel 
with them and close to them for long distances, thus frightening 
the horses, and terrifying and endangering all persons travelling 
on such highways, would doubtless be considered public nuisances, 
and be indicted as such if carried on by private individuals not 
authorized by law ; yet when the legislature, which is supposed to 
take all these things into consideration, expressly authorize them 
so to do, they cannot be considered as nuisances. This was so 
held in 4 Barn. & Aid. 30 ; Roscoe's Or. Ev. 794. 

It is very easy to see how all other persons who attempt to go 
upon or across a railroad track, are placed under the necessity 
of using much greater care and caution than when going on or 
across any ordinary road, for all other persons and conveyances 
are usually under immediate control, and may be stopped in- 
stantly if any damage threatens ; but railroad trains are noto- 
riously otherwise, and hence greater care and caution are 
necessary to avoid them. All other conveyances can turn to the 
right or left, or in any other direction, to avoid accidents, but 
railroad trains can do neither. They have a single fixed track 
in which they must move, and can go nowhere else. All persons 
and things are perfectly safe from collisions, except on this nar- 
row track, and cannot be harmed unless they go upon that track. 
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Consequently every person is under the strongest possible obliga- 
tion not to venture upon that track when the cars are about to 
pass. If he do so and get hurt, it can scarcely be otherwise than 
that the risk and the fault are his own. Nor does it make any differ- 
ence how strongly the party may believe or suppose that he can 
cross with safety. If he get hurt, the miscalculation was his own, 
and the consequences must rest upon him. Nor does it at all 
change the case that the party did not think of the cars. He 
was bound to think of them if he knew the road was there. Nor 
is it any excuse that he was in a covered wagon and did not see, 
or did not see fit to look, for a person cannot close his eyes or 
cover himself up in the midst of danger, and then plead that he 
could not see. Neither can it be successfully urged that the 
persons injured were at too young an age to exercise the prudence 
and discretion of an adult, for this is the very reason, if so, why 
they should not have been exposed to such a peril. It was care- 
lessness or recklessness to do so. 

It is not a trifling matter to stop a train of cars where it would 
not otherwise stop, when it is running on time, and is required to 
pass another train at a given point, and where the failure to do 
so might produce serious consequences. I do not think a con- 
ductor is bound to stop his train because he sees an individual 
standing on the track a quarter of a mile ahead of him, because 
he has every reason to suppose that he will leave the track before 
the cars reach him ; nor do I think he is bound to stop his train 
because he sees a vehicle slowly approaching the road, or quietly 
standing a few yards from it, with the horse's head towards it, for 
he has every reason to suppose that they will not attempt to cross 
until the train be past, and if they suddenly attempt to do so 
when too late to stop the train, and get injured in the effort, the 
fault is not that of the company nor its agents, unless their con- 
duct be so grossly careless as that the exercise of proper and 
reasonable caution and prudence on the part of the party injured, 
could not have protected him from the injury. 

Is it true then that these verdicts are contrary to the law and 
the evidence or either of them ? If they are, they should be set 
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aside. The law on the subject seems to be so well settled by 
numerous decisions, to be found scattered through the law books, 
and is so unmistakable, that I shall not occupy time in referring 
to it. It may be fairly and safely assumed that where the negli- 
gence or carelessness or improper conduct of the company or its 
agents is clear, or where the exercise of a reasonable amount of 
care and prudence on their part would have prevented the colli- 
sion, and they did not exercise it, they will be liable, provided 
the party injured was not himself guilty of the same want of rea- 
sonable care and prudence ; for if he too by the exercise of a 
reasonable amount of care and prudence might have avoided the 
accident, and did not exercise them, he cannot recover, even 
though the company were culpably negligent. He cannot visit 
the consequences of his own indiscretion, folly, or want of judg- 
ment upon the adverse party. He must bear them himself. 

I cannot say that the plaintiff did not offer evidence enough to 
warrant the cases in going to the jury, yet I am forced to say I 
think it was very slender, unless indeed the mere fact that the 
boys were killed by the collision, is of itself sufficient to make out 
the case in the first instance — a proposition which I think we 
cannot properly admit. Of the seventeen witnesses whom he 
offered, but one only seems to have seen the occurrence at all, 
and she saw it through the window of her dwelling-house, at a 
distance of some eight hundred feet, and when looking directly 
on the rear of the wagon, which was closed behind. She did not 
hear either bell or whistle before the collision ; she first saw the 
boys by the sign-post some ninety feet from the track ; she did 
not then see the cars but heard them. Several of the witnesses 
were in the public-house near by, with closed doors and windows, 
who did not see the occurrence until it was past, and most of 
whom say they did not hear the whistle till after the collision, a 
fact which they could not very well know, as they did not see 
precisely where it did take place. Another of the plaintiff's wit- 
nesses says he stood in the shed, and saw the cars for a consider- 
able distance till within thirty or forty feet of the crossing, but 
the blowing of the whistle and the noise of the cars frightened his 
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horses, and he did not see the accident. A number of witnesses 
were also examined to show that the crossing was a dangerous 
one. It certainly was somewhat dangerous, and so is every other 
crossing, unless some care and caution are used by persons 
attempting to pass over; but according to the map or diagram 
produced by the plaintiff, the crossing was not remarkably danger- 
ous. But no witness on the part of the plaintiff says anything 
which goes to show whether the boys acted prudently or impru- 
dently — whether the fault was wholly their own, or whether it 
was not. 

The testimony on the part of the defence is much more definite 
and positive. Six witnesses say they saw the occurrence, five of 
them were on the train, though not all in the defendants' employ. 
They all concur in saying that the whistle was blown some half 
mile from the station, the brakes were put on to check the speed 
until it could be ascertained whether there were any passengers 
to get on or get off at the station. When the signal was given 
that there were no passengers, the whistle was again blown to 
take off the brakes. In an instant it was again blown violently 
to put them on again, indicating danger, and continued to blow 
violently until after the accident. The brakeman says that the 
brakes were instantly applied. The engineer says the engine was 
instantly reversed, and that the bell was rung for a considerable 
distance. These five witnesses concur in saying that when the 
signal was blown to take off the brakes, and the cars some two 
hundred and fifty or three hundred yards from the crossing, the 
horse, wagon, and boys were quietly standing back from the 
track a distance which measures thirty-two feet ; that one of the 
boys was then looking out of the front of the wagon at the train, 
but at the moment of blowing off the brakes, the horse, by a 
stroke from the lines or a whip, or something else, was started 
across the track, and at such speed that he was on a gallop 
when the wagon was struck. A sixth witness, who was not on the 
train, but was close by, confirms the testimony of the other five, 
so far as the conduct of the boys is concerned. He says that he 
saw the cars, and told the boys that they were coming; that the 
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older boy answered that he did not care. He says that they 
stopped, however, a short distance from the track. He saw the 
boy strike the horse with the lines, and he started across and the 
cars caught him. 

All this evidence touching the conduct of the defendants, as 
well as that of the boys, is wholly uncontradicted except by the 
witness who saw the occurrence from her window at a distance of 
eight hundred feet ; she says the wagon did not stop at all, but as 
she was some distance oif, and was looking directly at the rear of 
the wagon, and through the glass of her window, she could not 
very well tell with certainty, and may be mistaken as to that fact, 
but the others all saw the occurrence from points which did not 
admit of mistakes in that particular. 

Three of the witnesses also say that they heard one of the boys 
say, after he was hurt, that he saw the cars coming, but thought 
he could get across. The speed of the cars is estimated by some 
at from eighteen to twenty miles per hour, and by others at from 
thirteen to fifteen. 

Does this evidence then, taken all together, show any negligence 
or improper conduct on the part of the defendant or their agents ? 
If it does, I am wholly unable to perceive it. I do not see what 
they could have done that would have prevented the accident that 
they did not do. If it be true, and it is abundantly proved, that 
the boys had stopped their wagon and were looking at the cars as 
they approached, the conductor was not bound to stop the train 
to see what they intended to do next, for he had every reason to 
suppose that having once stopped they would remain in that con- 
dition until the train should have passed. The evidence of per- 
sons that they did not hear the bell or the whistle when they 
were not in a good condition to hear them, or if they heard the 
whistle at all that it was not blown until after the collision, when 
they did not see the collision at all, cannot have very great weight 
against the evidence of those who did see and hear, and say it was 
positively and directly otherwise. 

Does the evidence on the other hand show that the conduct of 
the boys was cautious and prudent such as the occasion called for ? 
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On the contrary it seems difficnlt to imagine a case where the exer- 
cise of these duties could have been more deplorably absent. 
Their action was rash and indiscreet in the extreme. The loco- 
motive must have been within but a few yards of them when they 
attempted to cross. They had but thirty-two feet to go, and 
with their horse on a gallop, they had not yet got over when they 
were struck, showing that the train was very close to them when 
they started. 

Unpleasant as the idea is, there seems no way of resisting the 
conclusion that the fault as well as the misfortune was wholly and 
entirely their own. It appears too by the evidence of their 
sister, that these boys had been in the habit, one or the other of 
them, of going this way every day for the last two or three years 
and returning about the same time ; that the horse was the one 
they usually drove, and that he was gentle ; and so said others : so 
that nothing can be urged in their favor on the score of their 
being ignorant of the peril into which they went. 

These verdicts therefore are contrary to the law of the land 
which governs such cases, and that law should be fully and 
strongly declared and maintained, for the public are as much con- 
cerned in the caution and prudence of those who cross railways 
as they are in the caution and prudence of those who conduct the 
trains. If this occurrence, happening just as it did, had left the 
boys unharmed, but had thrown the train from the track, killing 
half-a-dozen passengers and maiming four times that number, we 
should have seen more clearly the force of this remark. The 
necessity for caution, therefore, is tenfold greater when crossing 
a railroad track than in crossing any other road, and the culpa- 
bility of those neglecting to exercise that caution is ten times as 
great as in ordinary cases. In crossing ordinary roads, caution 
and care are chiefly demanded to avoid running against or over 
anybody else, in crossing railroads it is exacted to avoid being 
run over yourself. In the former case the blame attaches primd 
facie to the party doing the injury, in the latter it attaches in the 
first instance to the party obstructing the track. Common pru- 
dence and common caution require every person approaching a 
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railroad crossing, if he knows of it, to pause and see if he can 
cross with safety, and if there be any danger at all he is bound to 
wait until it is past, and although there may be much practice to 
the contrary, still if he do not do this he does not exercise either 
common prudence or common caution. 

The evidence in these cases affirmatively and clearly proves the 
most culpable rashness and improper conduct on the part of the 
boys, and therefore the verdicts are contrary to the law which we 
are bound to apply to them, and for this reason they should be set 
aside. 

The verdicts, too, are clearly against the evidence in the cases, 
not merely against the weight of evidence but contrary to the 
whole evidence, and they should be set aside for this reason also ; 
and to this conclusion I should have been brought as a matter of 
necessity even if the defendents had offered no evidence at all, for 
the reason that, with their evidence or without their evidence, 
there is nothing in the whole of it which shows affirmatively that 
the boys exercised any care, prudence, or caution, whatever to 
avoid the occurrence, or that the fault was not clearly and posi- 
tively their own. These things, or some of them, the plaintiff was 
bound to show before he could be entitled to the verdicts. 

It is insisted also that the damages in these cases are excessive. 
In the case of David they are assessed at $936, and in the case of 
William at §1056. In the view which I have taken of the cases it 
is not necessary to examine this part of them, but the question 
presented is one of importance, and deserves the consideration of 
the court either now or at some other time. The jury seem to 
have been left pretty much to their own conclusions in the matter, 
as there was but little, if any, evidence to throw light on the sub- 
ject, beyond the fact of the relationship between the father and 
his children, and it may be doubted if they could have reached 
the conclusions which they did if they had been governed by cor- 
rect legal principles. 

The action is the creation of the statute, and it is needless to 
say that it must conform strictly to it. It is liable to great 
abuse, and the court should see that every verdict which is ren- 
voi.. XII.— 43 
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dered contrary to it should be set aside. It is simply an action 
to recover, in dollars and cents, a compensation for the loss and 
damages which have actually been sustained. As the father of 
his children, the plaintiif was entitled to their services until they 
should arrive at the age of twenty-one years, and what those 
services might reasonably have been expected to be worth, he was 
entitled to recover, and nothing more, unless it be expenses 
growing out of the injury, subject to the burthens and incum- 
brances which that relationship imposed upon him. Nothing can 
be allowed for the mental anguish which, as a parent, he is sup- 
posed to have suffered. Nothing for the satisfaction and comfort 
of having his sons — nothing for the loss oftheir society and asso- 
ciations. 

The damages in the case of William are fixed at $1056. He 
was over thirteen years of age, and had something over seven 
years to serve his father. This is an allowance then of about 
$150 per year on an average. This is about what the services of 
a full-grown man would be worth, in the business in which the 
plaintiff was engaged, when boarded, provided he should work 
faithfully the whole of that time. 

If this is the principle upon which the jury proceeded, they 
were unquestionably wrong, for as the plaintiff was bound not only 
to feed, but to properly clothe and educate his son, and to take 
care of him if sick, pay his physician's bills, &c, it may well be 
doubted whether his services would have been worth any more 
than his board, clothing, education, and other incidentals pre- 
vious to his arriving at the age of eighteen years. At all events, 
these things should have been taken into consideration by the 
jury, and proper deductions made on account of them, as well as 
for the days of idleness, of absence, and of pleasure incident to 
such relationship, and likely to intervene. The jury seem, too, to 
have gone on the supposition that William would remain in sound 
health, and serve faithfully during every day of the time, whereas 
they were bound to consider the probability that through acci- 
dents, sickness, and the like, he might be unable, possibly for a 
considerable portion of the time, to perform service at all, when 
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he would be an expense rather than an advantage. Then too 
they seem to have taken it for granted, that he was certainly 
going to live through the whole period, and his life, during the 
whole of that time, the defendants are made to insure, whereas it 
was possible he might die the next day, when his services of 
course would have ceased. We may be quite willing to bind our- 
selves to pay a man $1050 for seven years' service, if we can 
certainly have that service secured to us, when we would not be 
willing to pay half that sum if we are to take all the risk of his 
sickness, accidents, and death, in the mean time. These things 
too should have been taken into consideration and allowed for, 
and if they had been, all of them, it seems difficult to see how the 
jury could properly have calculated the damages at $1056. The 
same principles and rules apply of course to the case of David, 
and if this were the only reason on which we are asked to set the 
verdicts aside, I should feel constrained to yield to it, believing 
as I do, that the jury must have proceeded upon erroneous prin- 
ciples in this respect in reaching their conclusions. 



District Court of the United States — District of Massachusetts. 

THE IRON-CLAD RAM ATLANTA. 1 

The statutes of the United States provide for two classes of ships which shall share 
the proceeds of a prize : 

1. Those making the capture. 

2. Those within signal distance of the vessel making the capture. 

The statutes also provide different rules of distribution of the proceeds where the 
prize was of equal or superior and where it was of inferior force to the vessel or 
vessels making the capture. 

In estimating the relative force of the prize for the purpose of such distribution, 
only the first class of captors are to be considered. 

The facts of the capture of the Atlanta. 

Mr. Dana (U. S. Attorney) appeared for the United States, 

1 We have received this opinion through the courtesy of Mr. Dana, United States 
District Attorney. The case is one of a somewhat novel character, and cannot 
fail to be of interest to our readers. I. F. R. 



